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 OPINION AND ORDER 
 

1.  Background 

 Respondent appeals the written decision on remand of Chief Administrative Law Judge 

William E. Fowler, Jr., issued on April 8, 2011.1  By that decision, the law judge affirmed the 

Administrator’s emergency revocation of respondent’s airline transport pilot, flight instructor, 

and ground instructor certificates, based on respondent’s alleged violation of 14 C.F.R. 

                     
1 A copy of the order on remand and the oral initial decision are attached.   
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§ 61.14(b),2 which prohibits a certificate holder from failing to remain at a drug testing site until 

the testing process is complete under 49 C.F.R. § 40.191(a)(2).  In his decision on remand, the 

law judge clarified he did not find respondent failed to cooperate with any part of the testing 

process under 49 C.F.R. § 40.191(a)(8) as also alleged by the Administrator.  We deny 

respondent’s appeal. 

 A.  Facts 

 Respondent, a cardiologist, a senior aviation medical examiner (AME)3 for the Federal 

Aviation Administration (FAA), and a part-time pilot for Northeastern Aviation, received 

notification on June 1, 2007, he had been randomly selected for a Department of Transportation 

(DOT) drug test.  Respondent last flew a Part 135 flight for Northeastern in October 2006, as 

second-in-command of a company Learjet.  Respondent last completed required ground training 

as a Northeastern pilot sometime between March and June 2007.  According to respondent, 

during all times relevant to this proceeding, respondent’s primary occupation was his medical 

practice but he remained willing to fly if Northeastern needed him.  Northeastern continued to 

list respondent as an authorized flight crewmember on its list of safety-sensitive employees 

subject to DOT-required random drug testing. 

 Pursuant to the instructions of his employer, respondent reported to the LabCorp 

collection site on June 5, 2007.  LabCorp provided drug specimen collection and laboratory 

testing services for Northeastern.  Theresa Montalvo, the collector at the testing site, processed 

                     
2 In 2009, section 61.14(b), as it pertained to part 61 certificate holders (pilots, flight instructors, 
and ground instructors) was recodified without substantive change as section 120.11.  See 74 
FR 22649, May 14, 2009). 
 
3 An AME is a private physician trained and authorized by the FAA to perform airman medical 
examinations and to issue medical certificates. 
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him in accordance with DOT regulatory requirements codified at 49 C.F.R, Part 40, but 

respondent failed to produce a sufficient amount of urine on his first attempt.  Ms. Montalvo then 

explained to respondent that he would have to provide a second specimen, asked him to wait in 

the waiting area, and instructed him to drink water.  Certification of Record (C.R.) at 625, 633, 

640.  Ms. Montalvo testified respondent replied he could not wait and he grabbed his ID card.  

C.R. at 625, 633.  She informed him she would have to notify his employer, he said “fine,” and 

left.  C.R. at 625-26.  On cross-examination, Ms. Montalvo admitted she did not tell respondent 

that leaving the testing site would be considered a refusal to test under the DOT regulations.  

C.R. at 641. 

 Respondent, in contrast, denied he acted in a confrontational way or was offered water 

after his failed first attempt.  C.R. at 982, 983.  According to respondent, Ms. Montalvo directed 

him to the waiting area, he sat down, and subsequently realized “nothing was going to come very 

quickly.”  C.R. at 982.  After waiting for approximately 10-15 minutes, respondent left because 

he had an appointment with a patient at his office eight blocks away.  C.R. at 983, 988.  

Respondent informed Ms. Montalvo he needed to leave and would return to provide a sample the 

next morning.  C.R. at 988.  When asked what Ms. Montalvo said in response to this statement, 

he testified, “I guess she said okay.”  Id.  Respondent returned to LabCorp later that afternoon 

and provided a second urine sample, which tested negative for drug metabolites. 

 In accordance with DOT drug testing procedures, Dr. Melvin Samuels, the designated 

medical review officer (MRO)4 for Choice Point, reviewed respondent’s test.  Choice Point 

provided MRO services under contract to Northeastern.  Both Dr. Samuels and Choice Point’s 

                     
4  An MRO is a licensed physician who is responsible for receiving, reviewing, and evaluating 
laboratory results generated for an employer under the DOT drug testing program.  49 C.F.R. 
§ 40.3. 
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chief MRO, Dr. Stuart Hoffman, testified that regardless of the second negative sample, 

respondent’s conduct in leaving the testing site after the failed first attempt without completing 

the test constituted a refusal under the DOT testing requirements.  As such, Dr. Samuels reported 

the test as a refusal.  On June 15, 2007, Dr. Hoffman received a phone call from respondent after 

respondent learned Choice Point reported his test result as a refusal.  C.R. at 1137, Exh. A-4.  

During the conversation, respondent explained he was a doctor with aviation medical experience, 

as well as a pilot, and the refusal to test result would have very adverse consequences for him.  

C.R. at 729-30, 1137.  Respondent asked whether Dr. Hoffman could do anything to rectify the 

situation.  C.R. at 730, 1137.  Dr. Hoffman told respondent there was nothing he could do, 

because the moment respondent left the testing facility it was considered a refusal to test.  Id.  

Dr. Hoffman asked respondent, in light of respondent’s apparent good knowledge of the testing 

procedures, why he left the testing facility, and respondent replied he should have known better.  

Id. 

 Kimberly Greenberg, the FAA investigator in this case, interviewed respondent about the 

refusal.  During the interview, she felt respondent acted arrogantly.  He informed her he was a 

senior AME but told her he had not been an MRO.  C.R. at 812.  Inspector Greenberg believed 

respondent was evasive answering questions about his drug training as a pilot, asserting all his 

drug training occurred long ago.  C.R. at 814-15.  She later learned respondent had been an MRO 

and had received training as recently as several months prior to the drug test. 

 Additionally, Craig Jordan, Northeastern’s then-acting chief pilot, testified respondent 

properly was listed as a safety-sensitive flight crewmember for Northeastern subject to DOT 

drug testing requirements.  Therefore, respondent had received training on the DOT drug testing 

procedures, including specific written guidance that leaving a collection site prior to completion 
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of a test would be considered a refusal under DOT test requirements.  Captain Jordan also 

explained respondent was available to serve as a pilot, if needed, and, therefore, respondent was 

considered to be in a safety-sensitive position by Northeastern.  While respondent’s instrument 

currency had lapsed at the time of the drug test, Northeastern could have resurrected 

respondent’s instrument currency in as short a time as two hours should he have been needed to 

fly a Part 135 flight.  The chief of the FAA’s drug and alcohol special investigations and 

enforcement division also testified that respondent was properly listed in Northeastern’s pool of 

flight crewmembers who could be subjected to random drug testing, and was subject to DOT 

drug testing requirements, notwithstanding his lapse in instrument currency.  Respondent never 

notified Captain Jordan that he was no longer available or willing to serve as a flight 

crewmember for Northeastern under Part 135 operations. 

 At the hearing, respondent testified that he served as an FAA AME from 1987 to 2008 

but lost his position as a result of this enforcement proceeding.  He also served as an MRO from 

1989 to 2006 for five or six different companies.  He denied telling Inspector Greenberg that he 

had no MRO experience.  He also related he submitted 6-7 drug tests as chief pilot for 

Northeastern and as a military officer in the Air Force and Massachusetts Air National Guard.  

C.R. at 965.  

B.  Procedural Background 

The Administrator originally served respondent with an emergency order revoking his 

certificates on November 20, 2007.  On November 30, 2007, respondent waived the expedited 

procedures normally applicable to emergency proceedings.  The Administrator served a second 
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amended emergency order of revocation on May 20, 2008.5  The law judge held a hearing on 

July 30 and 31, 2008, and affirmed the Administrator’s amended order.  Respondent appealed 

that decision to the full Board.  We issued our original decision on April 29, 2009, affirming the 

law judge.6  On May 15, 2009, respondent petitioned the United States Court of Appeals for the 

District of Columbia Circuit for review of the Board’s decision.  The Court granted the petition 

and remanded the case to the Board on February 26, 2010, finding the Board erred in relying on 

an implicit credibility determination of the law judge.7  We now revisit this case after having 

remanded it to the law judge to provide more specific credibility determinations, findings of fact 

and conclusions of law.8   

 C.  Law Judge’s 2011 Decisional Order on Remand 

 In his April 8, 2011, decisional order on remand, the law judge thoroughly addressed all 

the issues we raised to him in our 2010 opinion and order.  He engaged in a detailed discussion 

of the testimonial and documentary evidence produced at the hearing and made specific findings 

of fact relating to that evidence.  He examined in detail the testimony of respondent, Ms. 

Montalvo, and Ms. Santana, and made necessary credibility determinations relating to the 

conflicts in their testimony.  After a discussion of the facts on which he relied in reaching his 

credibility determinations, the law judge concluded by stating as follows: 

My overall assessment of respondent as a witness—having carefully listened to 
and reviewed his testimony, and having observed his demeanor at the hearing—is 

                     
5 This amended order withdrew an allegation that respondent failed to appear for testing within a 
reasonable time after receiving notification of the test under 49 C.F.R. § 40.191(a)(1). 
 
6 Administrator v. Pasternack, NTSB Order No. EA-5443 (2009). 
 
7 Pasternack v. National Transportation Safety Board, 596 F.3d 836 (D.C. Cir. 2010). 
 
8  Administrator v. Pasternack, NTSB Order No. EA-5545 (2010). 
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that he was evasive and, in significant ways as discussed above, inconsistent and 
not credible.  I find Ms. Montalvo and Ms. Santana to be more credible than 
respondent as to the events that took place at LabCorp’s testing facility on June 5, 
2007. 

Decisional Order at 16-17.  The law judge also indicated that in prior decisions, the Board 

neither found the DOT Collection Guidelines to be binding on the collector, nor had taken the 

position that a collector’s failure to provide the shy bladder procedure or inform a respondent 

that leaving the testing center prior to providing a sufficient sample constituted a refusal were 

grounds for invalidating the testing process.  Id. at 19. 

 D.  Respondent’s Issues on Appeal 

 Respondent appealed the law judge’s 2011 decisional order on remand.  As in his original 

appeal to the Board in 2008, respondent renews his claim that he was not qualified to perform a 

safety function, and thus, was not properly subject to random drug testing.  Respondent contends 

the law judge’s determination as to the nature and effect of the DOT Guidelines and Ms. 

Montalvo’s adherence to them is contrary to precedent and is not supported by a preponderance 

of the evidence.  He asserts the law judge’s determination of his knowledge and training on the 

drug testing program was arbitrary, capricious, and not supported by a preponderance of the 

evidence.  He argues the law judge’s credibility determination finding respondent not credible 

was arbitrary, unreliable, and clearly erroneous.  Finally, he contends this proceeding exceeds the 

scope of the Court’s order remanding the case for further proceedings. 

2.  Decision 

 A.  Scope of the Board’s Review on Appeal 

 In arguing this proceeding exceeds the permissible scope of the Board’s review on 

remand from the appellate court, respondent “submits that the Board is constrained to find on 

remand that the record adequately supports his exculpatory justification.”  Appeal Br. at 9.  We 
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do not read the Court’s decision as so limiting.  The Court rejected the Board’s specifically 

articulated reason for dismissing the “exculpatory justification,” stating: 

Because the Board expressly relied on its finding that Montalvo was “precluded” 
from warning Pasternack that his leaving would constitute a refusal and because 
that finding is not supported by substantial evidence, we must vacate the Board’s 
decision.  In so doing, we do not purport to say that the Board was required to 
consider Pasternack’s “exculpatory justification;” it may be that 49 C.F.R. 
§ 40.191(a)(2) is a strict liability provision.  But the Board having entertained 
Pasternack’s “exculpatory justification,” and having rejected it on a ground not 
supported by substantial evidence, we are constrained to vacate the Board’s 
decision. 

 
Pasternack, 596 F.3d at 839 (citing SEC v. Chenery, 332 U.S. 194, 196 (1947)).  In footnote 4 of 

its decision, however, the Court noted it could not deny respondent’s petition based on other 

arguments presented by the FAA to the Court because “under well-established Chenery 

principles,” the Board did not specifically rely on those arguments as a basis for its decision.  Id. 

at 839. 

Therefore, we do not read the Court’s decision as barring us from rejecting this 

“exculpatory defense” based on other evidence in the record so long as we specifically articulate 

that reasoning in our decision.  As we discussed in our previous decision remanding this case to 

the law judge (NTSB Order No. EA-5545 (2010)), during the July 2008 hearing, respondent 

asserted he relied on the instruction, or absence thereof, he received from Ms. Montalvo 

regarding testing procedures.  As a result, we remanded the case to the law judge to make the 

appropriate credibility determinations, factual findings, and conclusions of law necessary to 

assist us in resolving whether respondent successfully rebutted the Administrator’s case-in-

chief.9 

                     
9 For instance, while the Court rejected the Board’s original conclusion that Ms. Montalvo was 
precluded from telling respondent that leaving the testing center would constitute a refusal, we 
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 We narrowly tailored our remand instructions to the law judge to address the issues raised 

by the Court and properly resolve the matter.  We did not ask him to invite or consider additional 

evidence but rather instructed him to clarify his credibility determinations, findings of fact, and 

conclusions of law based upon the record already before him.  Our Rules of Practice specifically 

permit us to remand a case to a law judge “for any such purpose as the Board may deem 

necessary.”  49 C.F.R. § 821.49(b).  Based upon the Court’s finding that the law judge made no 

credibility determinations, express or implied, we determined it necessary to have the law judge 

do so in order for us to resolve this appeal properly.  Therefore, we are within the permissible 

scope of review.  In today’s decision, we intend to provide the parties with conclusive factual 

findings supported by substantial evidence that will be explicitly stated in this decision, in 

accordance with our statutory mandate and courts’ interpretations of our duties.10 

 B.  Safety-Sensitive Function 

 Respondent again contends he was not subject to the DOT random drug testing 

requirements at the time he reported for his drug test as he was not qualified to perform a safety-

sensitive function since his currency and training had lapsed and he only served as a part-time 

pilot with Northeastern.  To ensure the record is abundantly clear, we reiterate our analysis of 

                     
(..continued) 
believed it was necessary for the law judge to make findings on respondent’s knowledge and 
training.  If respondent, based upon his own training and knowledge, knew or should have 
known that leaving the testing center constituted a refusal, his purported exculpatory defense that 
Ms. Montalvo erred in allegedly failing to advise him explicitly his departure would be 
considered a “refusal” would not be probative in rebutting the Administrator’s case-in-chief. 
 
10 See 5 U.S.C. § 706(2)(A); 49 U.S.C. § 46110(c); Garvey v. NTSB, 190 F.3d 571, 577 (D.C. 
Cir. 1999).  See also Casino Airlines, Inc. v. NTSB, 439 F.3d 715, 717 (D.C. Cir. 2006) (quoting 
Williams Gas Processing-Gulf Coast Co. v. FERC, 373 F.3d 1335, 1345 (D.C. Cir. 2004)); SEC 
v. Chenery Corp., 332 U.S. 194, 196 (1947). 
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this issue.  We find respondent was a part-time pilot for Northeastern during the relevant period 

when he was randomly selected for drug testing.  In accordance with the DOT requirements, 

Northeastern was obligated to ensure “[e]ach employee, including any … individual in a training 

status, who performs a safety-sensitive function … [is] subject to drug testing under an antidrug 

program implemented in accordance with this appendix.  This includes … part-time, temporary, 

and intermittent employees regardless of the degree of supervision.”  See 14 C.F.R. Part 121, 

Appendix I, section III (emphasis added).11  Flight crewmember duties constitute a safety-

sensitive function.  Id.  Accordingly, respondent, as a part-time or intermittent pilot designated to 

perform flight crewmember duties under Northeastern’s Part 135 operating certificate, fell within 

the aegis of the DOT random drug testing requirements. 

 Respondent, nonetheless, continues to argue his three-month lapse in instrument 

currency, and his seven-month hiatus from being assigned by Northeastern as a crewmember on 

any Part 135 flights, demonstrates he actually was not performing a safety-sensitive function at 

the time he was selected for testing.  The DOT drug testing requirements further state, “an 

employee is considered to be performing a safety-sensitive function during any period in which 

he or she is actually performing, ready to perform, or immediately available to perform such 

function.”  See 14 C.F.R. Part 121, Appendix I, section II.12  Although respondent presents 

extensive semantic and policy arguments about why he was not performing a safety-sensitive 

function when he was selected for testing, the record before us—particularly the testimony of 

Captain Jordan and the chief of the FAA’s drug and alcohol enforcement division—supports the 

                     
11 Appendix I, section III of title 14, Code of Federal Regulations, was recodified without 
substantive change at § 120.105.  See 74 FR 22649 (May 14, 2009). 
 
12 Appendix I, section II of title 14, Code of Federal Regulations, was recodified without 
substantive change at § 120.7(k).  See 74 FR 22649 (May 14, 2009).  
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Administrator’s contention that respondent was, as a matter of law and policy, properly deemed 

to be subject to random DOT drug testing.  The definition in the regulation specifically includes 

part-time and intermittent employees.  At the time respondent was selected for drug testing, he 

was a Northeastern employee, albeit in a part-time status, eligible to perform flight crewmember 

duties.  Respondent’s argument fails even under the most literal reading of the DOT definition of 

performing a safety-sensitive function, for the evidence at the hearing demonstrated respondent 

technically could have become qualified for a Northeastern flight in as few as several hours, and 

he testified “[he] considered [himself]—he was willing to become available, if they needed 

[him].”  C.R. at 970.  We conclude a preponderance of the evidence establishes respondent 

properly was performing a safety-sensitive function, and therefore was subject to the DOT 

required random drug testing program at the time he was selected and appeared for testing.   

 C.  Credibility Findings 

  1.  Credibility Determinations in Favor of Administrator’s Witnesses 

 Respondent contends the law judge’s credibility determinations in favor of Ms. Montalvo 

and Ms. Santana, and against him should be overturned as they are arbitrary, unreliable, not 

supported by the record, and clearly erroneous.  Recently, in Administrator v. Porco,13 we 

reaffirmed our long-held standard of review regarding deference to our law judges’ credibility 

findings:  we will defer to the credibility findings of law judges in the absence of a showing that 

such findings are arbitrary and capricious.14  In Porco, we also discussed that the law judge’s 

                     
13 NTSB Order No. EA-5591 (2011). 

14 Id. at 20; see also Administrator v. Smith, 5 NTSB 1560, 1563 (1986); Administrator v. Jones, 
3 NTSB 3649 (1981). 



12 
 
 

credibility determination should be explicitly based upon factual findings in the record.15 

We find the law judge’s credibility determinations in this case were not arbitrary and 

capricious.  As the law judge pointed out in support of his credibility determinations, the 

evidence clearly showed respondent provided inconsistent testimony and statements regarding 

the facts and circumstances surrounding the June 5, 2007, random drug test as well as 

respondent’s knowledge and training on the drug testing program.  The law judge specifically 

determined the Administrator’s witnesses were more credible than respondent, as their 

corroborating testimony directly contradicted the majority of respondent’s assertions.  With 

regard to the testing process itself, the law judge concluded Ms. Montalvo and Ms. Santana were 

more credible as to the events occurring at the testing center than respondent.  The law judge 

supported his determination with explicit facts and evidence from the record, including the 

following: 

• He found Ms. Montalvo’s contention that she had instructed respondent to sit in the 
waiting room and drink water in order to provide a sample more credible than 
respondent’s contention that Ms. Montalvo simply instructed him to wait.   

o The law judge based this on the fact that Ms. Montalvo immediately reported 
the occurrence to her supervisor.   

o The law judge found the testing center staff had no personal interest in the 
outcome of the case. 

• The law judge also noted it was not credible that respondent, with his life experiences 
as a physician, would not know to drink water to accelerate the urinary process. 

• The law judge did not credit respondent’s testimony claiming he sat in the waiting 
room for 10-15 minutes before leaving the testing facility. 

o The law judge found this contention rebutted by Ms. Montalvo’s and 
Ms. Santana’s testimony, both stating respondent immediately left the facility. 

o Ms. Montalvo’s version of the timing was corroborated by her 
contemporaneous statement on the drug testing form (Exh A-2, C.R. 1132; 
Exh. A-3, C.R. at 1135) noting the time respondent left the facility was 1:20 
pm; a mere 10 minutes after he signed in. 

                     
15 Id. at 28-29. 
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• The law judge expressly found Ms. Montalvo did not acquiesce or say “okay” to 
respondent’s decision to leave the testing center.   

2.  Credibility Determinations as to Respondent’s Knowledge as a Pilot and MRO 

In part, the law judge also found respondent’s testimony not credible because the law 

judge found it contrary to what respondent knew or should have known as a pilot and MRO 

based upon his extensive history in aviation:  

• The law judge found respondent received training for Northeastern pilots in 2005 on 
substance and alcohol abuse.  As part of that training, respondent received a 
handbook defining what a random drug test refusal entailed.   

• The law judge noted respondent had 16 years of experience as an MRO.  He 
specifically did “not find credible respondent’s testimony that he was unaware of the 
2001 rule defining refusal and remained so throughout the last five years of his MRO 
service.”  Decisional Order at 16.   

• The law judge also relied on respondent’s admission during respondent’s phone 
conversation with Dr. Hoffman that he “should have known better.” 

o Respondent also omitted telling Dr. Hoffman he was an MRO up to one year 
prior to this incident, and instead selectively told Dr. Hoffman he was a pilot 
and an AME.   

o The law judge noted “[r]espondent’s lack of disclosure of his MRO 
experience, which directly relates to his knowledge of the drug testing 
process, is suggestive of an effort on his part to conceal information of a 
highly relevant nature.”  Decisional Order at 16.   

 
The law judge made these credibility findings tying them to specific findings of fact, as 

required by Porco.  In reviewing all the evidence presented at the hearing, we find the law 

judge’s credibility findings were not arbitrary and capricious.  Respondent’s actions throughout 

the investigation as well as his testimony at the hearing attempted to downplay the circumstances 

surrounding his personal knowledge and training on the DOT random drug testing program.  He 

repeatedly failed to mention to various witnesses in this case the fact that he served as an MRO 

for 16 years.  When discussing the drug test with Dr. Hoffman, respondent only mentioned his 

position as an AME.  He outright denied being an MRO when specifically asked that question by 
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FAA Investigator Greenberg.  Despite the rules on refusal existing for six years while he was an 

MRO and despite spending over four decades in aviation, he denied ever receiving training in 

this area.  These assertions defy credulity.   

 3.  Challenge to Law Judge’s Ability to Recall the Proceedings 

To the extent respondent contends the law judge’s credibility determinations in this case 

are not supported by substantial evidence since so much time has passed between the hearing and 

this decision on remand, we disagree.  Respondent relies on Hu v. Holder, 579 F.3d 155 (2nd Cir. 

2009) for this proposition.  We find Hu readily distinguishable from the case at hand.  The Hu 

case involved immigration proceedings.  The Second Circuit overturned the immigration judge’s 

four-year-old credibility findings based upon the demeanor of the appellant.   The Court held 

“[a] reasonable adjudicator would not rely on his four year old memory of Hu's facial expression 

when evaluating her credibility four years later.”  Id. at 159.  The Court specifically noted the 

judge had decided 1,377 immigration cases during the four year interim, and 52% of the asylum-

seekers were from China—the same country as the appellant.  In the case sub judice, the law 

judge was not relying solely on demeanor evidence to make his credibility determination.  He 

exhaustively discussed the testimony and evidence presented at the hearing.  Likewise, the 

dockets of an immigration judge and a NTSB law judge differ significantly.  The immigration 

judge in Hu heard well over 10 times the number of cases as Chief Judge Fowler during the four 

year period of time at issue.  Additionally, an online search of NTSB decisions reveals that Chief 

Judge Fowler presided over no other cases during this period of time involving a respondent who 

was also a doctor.  The facts and circumstances of this case involving a very uniquely qualified 

respondent would be memorable to a law judge long after the hearing.   

After careful review of this record, we find respondent’s rebuttal case—that he as a pilot 
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with more than 40 years’ experience, co-founder and former chief pilot for Northeastern, 

cardiologist, MRO, AME, and military flight surgeon had no idea what the drug testing 

procedures entailed—nonsensical.  In his decision on remand, the law judge found the 

Administrator witnesses’ testimony credible and respondent’s testimony not credible.  Given the 

evidence presented at the hearing and the well-articulated findings of the law judge in his 

decision on remand based upon that evidence, we find the law judge’s credibility determinations 

were not arbitrary and capricious. 

 D.  Nature and Effect of the DOT Guidelines 

 Respondent argues the law judge erred in holding the DOT Guidelines have no bearing 

on the outcome of the case.  In his decision on remand, the law judge expressly found the DOT 

Collection Guidelines were not binding on the collector and did not “somehow invalidate[] the 

testing process or exculpate[] the person being tested from the consequences of his or her failure 

to comply with the regulations.”  Decisional Order at 19.   

We find these DOT Collection Guidelines are just that—guidelines, and not regulations.  

Thus, they do not carry with them the force of a regulation to make them binding on the 

collector.  In reaching this conclusion, we first note the Guidelines state in the introduction that 

the “information contained in this publication should not be used to interpret the legal 

requirements of the actual rule.” Department of Transportation Urine Specimen Collection 

Guidelines at 3.  

Additionally, we believe it necessary to compare the language of the Guidelines with the 

language of the applicable regulations in reaching our conclusion.  The law judge’s decision on 

remand discussed steps 2-4 of the shy bladder procedure from the DOT Collection Guidelines 

but omitted reference to step 5.  We believe step 5, which states in relevant part, “[t]he collector 
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must specifically tell the employee that he or she is not permitted to leave the collection site and 

if they do so, that it will be considered a refusal to test” (Id. at 20.) is relevant to the analysis.  

While the Guidelines state the collector must notify the individual that leaving constitutes a 

refusal, the relevant regulation section contains no such requirement for the collector.  Under 49 

C.F.R. § 40.193, “What happens when an employee does not provide a sufficient amount of urine 

for a drug test?” subpart (b) states,  

 (b) As the collector, you must do the following: 

(1) Discard the insufficient specimen, except where the insufficient 
specimen was out of temperature range or showed evidence of 
adulteration or tampering (see § 40.65(b) and (c)). 

(2) Urge the employee to drink up to 40 ounces of fluid, distributed 
reasonably through a period of up to three hours, or until the 
individual has provided a sufficient urine specimen, whichever 
occurs first. It is not a refusal to test if the employee declines to 
drink.  Document on the Remarks line of the CCF (Step 2), and 
inform the employee of, the time at which the three-hour period 
begins and ends. 

(3) If the employee refuses to make the attempt to provide a new 
urine specimen or leaves the collection site before the collection 
process is complete, you must discontinue the collection, note the 
fact on the “Remarks” line of the CCF (Step 2), and immediately 
notify the DER.  This is a refusal to test. 

(4) If the employee has not provided a sufficient specimen within 
three hours of the first unsuccessful attempt to provide the 
specimen, you must discontinue the collection, note the fact on the 
“Remarks” line of the CCF (Step 2), and immediately notify the 
DER. 

(5) Send Copy 2 of the CCF to the MRO and Copy 4 to the DER. 
You must send or fax these copies to the MRO and DER within 24 
hours or the next business day. 

(emphasis added).  Thus, the regulation places no requirement on the collector to affirmatively 

notify the individual that leaving the testing facility constitutes a refusal to test.  The regulation 

governing the individual’s actions, however, places that responsibility—to remain at the testing 

center—on the employee.  Section 40.191, “What is a refusal to take a DOT drug test, and what 
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are the consequences?” states, in relevant part,  

(a) As an employee, you have refused to take a drug test if you: 

… 

 (2) Fail to remain at the testing site until the testing process is 
complete. 
 

Respondent also argues 49 C.F.R. § 40.33 requires a collector be knowledgeable of the 

DOT Guidelines and be trained on procedures such as shy bladder procedure, asserting the use of 

the word “must” creates “an obligation tantamount to its regulatory equivalent.”  Appeal Br. at 

11 n.4.  However, respondent’s argument overlooks § 40.209.  Section 40.209 specifically 

discusses procedural problems that do not result in the cancellation of a test and do not require 

correction.  Subsection (b) states,  

No person concerned with the testing process may declare a test cancelled based 
on an error that does not have a significant adverse effect on the right of the 
employee to have a fair and accurate test.  Matters that do not result in the 
cancellation of a test include, but are not limited to, the following: 

… 

 (3) The collection of a specimen by a collector who is required to 
have been trained (see § 40.33), but who has not met this 
requirement. 

Therefore, after examining 49 C.F.R. §§ 40.191, 40.193, and 40.33, we find the plain 

language of the regulation clearly places the responsibility to remain at the testing center on the 

individual employee rather than the collector.  Ms. Montalvo informed respondent he needed to 

remain in the waiting room and drink water, as was her responsibility under § 40.193(b)(2).  We 

previously have held that a collector need not specifically inform the individual that he or she 

must drink 40 ounces but must simply inform the individual that he or she may drink water.16  

Furthermore, although § 40.33 requires a collector to be knowledgeable of the Guidelines, if the 
                     
16 Administrator v. King, NTSB Order No. EA-4997 (2002). 
 



18 
 
 

collector is not trained in the Guidelines, then such a lack of training is not deemed, under 

§ 40.209(b), to have a significantly adverse effect on the right of the employee to have a fair and 

accurate test.  Thus, the regulatory language supports the law judge’s conclusion that the 

Guidelines were not binding on Ms. Montalvo, but rather the regulation itself was binding on 

respondent. 

In our decision remanding this case, we asked the law judge to consider cases such as 

Administrator v. Rojas17 and Administrator v. Heyl,18 which both involved refusals where the 

respondents contended they had permission not to test.  On remand, the law judge analyzed the 

cases of Administrator v. Heyl and Administrator v. King, supra, in concluding that a failure on 

the part of the collector to explain the shy bladder procedures prior to the individual leaving the 

testing center did not negate the refusal.  Respondent argues, by way of analogy, the guidelines 

should be binding on Ms. Montalvo.  He provided citations to several cases where a respondent’s 

failure to adhere to Advisory Circulars was used as evidence against the respondent by the 

FAA.19   In our decision remanding the case to the law judge, we noted other cases exist 

involving a respondent’s failure to adhere to certain guidance, and negative consequences that 

result from such a failure.20  We find no similar doctrine currently exists in our jurisprudence for 

drug testing scenarios, such as the case at hand, and we decline to adopt any such doctrine for 

                     
17 NTSB Order No. EA-5496 (2009). 
 
18 NTSB Order No. EA-5420 (2008). 
 
19 See Administrator v. Nyerges, NTSB Order No. EA-5483 (2009); Administrator v. 
McCarthney, NTSB Order No. EA-5304 (2007); and Administrator v. Cannavo, NTSB Order 
No. EA-5098 (2004).   
 
20 See, e.g., Administrator v. Brasher, 5 NTSB 2116 (1987).   
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this situation since we find the regulation clearly defines the responsibilities of the individual.21   

Assuming, arguendo, these DOT Collection Guidelines were binding on Ms. Montalvo, 

we find respondent’s knowledge, training, and experience on the drug testing process as a pilot, 

former chief pilot, part-owner of the company, AME, and MRO sufficiently obviate the 

argument that Ms. Montalvo’s failure to inform him of the consequences of leaving the testing 

center excused his departure to the extent that he did not violate section 40.191(a)(2).  

Notwithstanding the Court’s holding that Ms. Montalvo was not precluded from 

explaining the shy bladder procedures to respondent, we find the law judge’s credibility 

determinations and findings of fact establish Ms. Montalvo’s version of the events at the testing 

center were more credible than respondent’s.  Likewise, we find the law judge properly 

concluded respondent knew or should have known about the drug testing procedures, given his 

extensive history as a pilot and MRO for the FAA.  Based upon all this, we concur with the law 

judge’s conclusion of law rejecting respondent’s exculpatory defense that he left the testing 

center without knowledge such departure would constitute a drug test refusal.  

 

                     
21 While we find the Guidelines were not binding on Ms. Montalvo, we would encourage the 
FAA to work with the DOT Office of the Secretary to align the requirements for a collector 
under 49 C.F.R. § 40.193 with the DOT Guidelines—making it incumbent on the collector to 
clearly inform those undergoing drug testing that failure to complete the testing process 
constitutes a refusal to test.  Providing clear regulatory language on this aspect of the collection 
process would remove any uncertainty from future appeals. 



 ACCORDINGLY, IT IS ORDERED THAT: 

 1.  Respondent’s appeal is denied; 

 2.  The law judge’s decisional order is affirmed; and 

 3.  The Administrator’s emergency revocation of respondent’s airline transport pilot, 

flight instructor, and ground instructor certificates is affirmed. 

 

HERSMAN, Chairman, HART, Vice Chairman, and SUMWALT, ROSEKIND, and WEENER, 
Members of the Board, concurred in the above opinion and order. 
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ORAL INITIAL DECISION 

   ADMINISTRATIVE LAW JUDGE FOWLER:  This has been a 

proceeding before the National Transportation Safety Board held 

pursuant to the provisions of the Federal Aviation Act of 1958, as 

that Act was subsequently amended, on the appeal of Fred Leroy 

Pasternack from an amended Emergency Order of Revocation, dated 

May 20, 2008, which seeks to revoke the airline transport pilot 
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certificate, the flight instructor’s certificate number (omitted) 

of Respondent Pasternack, as well as his ground instructor’s 

certificate number (omitted). 

  The Administrator’s Emergency Order of Revocation, as 

duly promulgated, pursuant to the National Transportation Safety 

Board's Rules of Practice, was issued by the Enforcement Division 

of the Chief Counsel’s Office, of the Federal Aviation 

Administration. 

  This matter has been heard before this United States 

Administrative Law Judge and, as provided specifically by the 

Board’s Rules of Practice in Air Safety Proceedings, even though 

the emergency aspects of this proceeding has been waived by the 

Respondent, I am still going to issue an oral initial decision at 

this time so as to comport and comply with the Board’s direction 

to the judges to try to dispose of this case finally within the 

sixty-day period.  That is no longer applied because the emergency 

aspects have been waived, as I mentioned a moment ago. 

  Following notice to the parties, this matter came on for 

trial on July 30th and 31st in New York City.  The Respondent,  

Dr. Fred Leroy Pasternack, was present at all times and was very 

ably represented by Gregory Winton, Esquire.  The Administrator, 

sometimes referred to as the Complainant in this proceeding, was 

likewise very well represented by James Conneely, Esquire, of the 

Federal Aviation Administration. 
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  Both parties have been afforded the opportunity to offer 

evidence, to call, examine, and cross-examine witnesses.  In 

addition, the parties have been afforded the opportunity to make 

argument in support of their respective positions. 
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DISCUSSION 

  During the course of this proceeding, we have had nine 

witnesses adduced by the Administrator, two, I believe, by the 

Respondent.  The Administrator has adduced ten documentary 

exhibits, which have been duly admitted into the hearing record as 

it is presently constituted.  The Respondent has had a number of 

exhibits, let me just say, in excess of 20.  I have taken judicial 

notice of a number of Respondent’s exhibits which were not 

admitted in evidence. 

  I have reviewed the testimony and the evidence in this 

proceeding.  I just mentioned the number of witnesses that we’ve 

had.  The paramount, central, and overriding issue in this 

proceeding, why we are here, is that the Respondent refused a 

valid drug test as the Administrator has set forth in his amended 

Emergency Order, required under Part 121, Appendix I. 

  I have reviewed the testimony and the evidence here.  It 

is my conclusion and determination that the Administrator’s case 

is not only persuasive, but it is compelling.  The nine witnesses 

that the Administrator has adduced, starting with witness Schmitt, 

Montalvo, Samuels, Hoffman, some of these witnesses are doctors. 
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It comes down to my final determination that the Administrator was 

validly premised in bringing this action. 

  It’s an unfortunate case, because here we have, in the 

Respondent, an exceedingly qualified and diversified gentleman, 

who is not only an airman, he has been a medical review officer 

and he has been a designated medical examiner.   

  I don’t think I’ve ever heard a case where the 

Respondent has had all of this background and training.  Now you 

get the drift of why I say it’s unfortunate, because certainly 

Respondent Pasternack in no way could be deemed not a 

knowledgeable airman.  Simply and solely, he made a mistake.  He 

made a mistake when he left the laboratory where he was undergoing 

a drug test. 

  The Administrator’s case could rise or fall.  It 

doesn’t, but it could rise or fall on three exhibits.  A-3, which 

is the custody and control form that Theresa Montalvo made, she 

states it all here that Respondent came in, under the remarks 

section, at 1:00 p.m.  He left at 1:20 p.m.  He left before he was 

told to wait in the waiting room, after he had given an 

insufficient specimen.  He returned at 4:00 that same day, as  

Ms. Montalvo has written here in this custody and control form as 

set forth in Administrator’s Exhibit A-3.  He returned at 4:00 the 

same day, submitted a substantial specimen, which turned out to be 

negative. 
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  But, as I mentioned earlier here, the real issue here is 

did the conduct of Respondent Pasternack constitute a refusal to 

take the test.  The FAA says it did, the cases are legion to that 

effect.   

  The FAA has brought an action under the apropos sections 

of the Federal Aviation Regulations that state and, as I 

mentioned, the cases are legion that any refusal, as we have here, 

to take the test by Respondent leaving the immediate testing 

premises without permission, even though he had been told to wait 

in the waiting room. 

  I can understand he was under time pressures.  He had an 

appointment at 2:30 and he didn’t think twice that anything would 

come of it, of him leaving.  But, in addition to the custody and 

control form, being very material, pertinent, and relevant to the 

Administrator’s case, we have the affidavit, itself, by Respondent 

Pasternack, Administrator’s Exhibit A-9.  Wherein, he says his 

part of the phone calls that he had, he says, and I quote, "during 

these many phone calls, I did ultimately find Subpart I, it was 

clear," and I’m quoting his affidavit now, as he stated, "it was 

clear that according to 40.193(b)(3), my action constituted a 

refusal to take the test." 

  You may recall during the testimony of Dr. Hoffman, the 

chief medical review officer, that during Dr. Hoffman’s testimony, 

he stated, the Respondent stated to him, “that he should have 

Free State Reporting, Inc. 
(410) 974-0947 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

known better.” This is Dr. Pasternack’s statement to Dr. Hoffman 

and Dr. Hoffman alluded to it during his, Dr. Hoffman’s, 

testimony. 

  So we could stop right there and find that the evidence 

that I mentioned, Exhibits A-3 and A-9, would be sufficient, in my 

estimation.  Dr. Hoffman’s statement about Respondent Pasternack’s 

statement to him is also set forth in Administrator’s Exhibit A-4, 

which is the statement of Dr. Hoffman, which alludes to this. 

  If there was ever any question in this case for air 

safety sensitive functions and the positions that those functions 

applied to, I think Captain Jordan testified voluminously and 

extensively on all the possibilities and exceptions thereof.  I am 

not going into at this time what he said in-depth.  But he covered 

what could and could not be applied where eligible individuals 

would be subject to the drug test, as Respondent Pasternack was. 

  He mentioned, of course, during his testimony, that 

Respondent, at the time of the test of June 5th, 2007, was lacking 

some requisite ground training and, thus, lacking currency.   

  Now we have had a wealth of testimony, in opening 

statements, and in final argument by both extremely learned, 

diligent, and industrious counsel involved in this case, on what 

is involved and what is not involved, where people, pilots, 

airmen, mechanics, where air safety functions are concerned. 

  Counsel for Respondent, Mr. Winton, has put on an 
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extremely able and competent defense for his client.  He has taken 

the position that, in this instance, the apropos FAA regulation 

has been misapplied to his client.   

  Unfortunately, for him and his client, as I stated a few 

minutes ago, the evidence, in my determination, adduced by the 

Administrator is almost overwhelming.  If not, certainly, it is 

compelling and extremely persuasive to the contrary point of view, 

as opposed to Respondent’s position. 

  This is the type of case that perhaps could go before, 

and I had the pleasure of hearing him less than a week ago, the 

Honorable Justice Anton Scalia and his colleagues in the United 

States Supreme Court.   

  But as a judge in this proceeding, I am bound by the 

applicable and apropos law, rules, and regulations, as they are 

validly promulgated by the Federal Aviation Administration and 

validly interpreted, as at least at this juncture I deem they are 

and have been, and I have to apply them accordingly. 

  As I said and I think I have expressed my analysis, I 

can see both sides of the picture here in this proceeding.  This 

may be a case of first impression.  I believe that it is, and one 

that could, and very well may be, decided in an opposite respect 

ultimately to my decision.    

  But as I mentioned earlier, I have to determine and 

conclude, as I have, that the second amended Emergency Order of 
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Revocation lodged against Dr. Fred Leroy Pasternack was validly 

premised.   

  The evidence here is more than ample that the 

Administrator has adduced that all fourteen paragraphs of the 

Administrator’s amended Emergency Order of Revocation has been 

successfully proven by the material, relevant, and probative 

evidence that has been adduced here, during the course of this 

two-day proceeding, before this Judge. 

  So I will now proceed to make the following specific 

findings of fact and conclusions of law: 

  1.  The Respondent admits and it is now found that at 

all times mentioned, pertaining to this document, the Emergency 

Order of Revocation, that the Respondent was and is the holder of 

airline transport pilot and flight instructor certificate number 

(omitted), and ground instructor’s certificate number (omitted), 

issued under 14 CFR, Part 61. 

  2.  It is found that during the events identified in 

this document, Respondent Fred Leroy Pasternack was employed on a 

part-time basis to perform flight crewmember duties for 

Northeastern Aviation Corporation, hereinafter referred to as 

Northeastern. 

  3.  It is found that Northeastern is the holder of air 

carrier certificate number AOY8206C, issued pursuant to Part 135 

of the Federal Aviation Regulations, and is now and was at all 
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times mentioned in this document an employer within the meaning of 

14 CFR, Part 121, Appendix I, Section 2. 

  4.  It is found that under Part 121, Appendix I, 

Section 3, each employee who performs a safety sensitive function 

for an employer must be subject to drug testing under the anti-

drug program implemented in accordance with the aforesaid section. 

  5.  It is found that under this section, flight 

crewmember duties are safety sensitive positions. 

  6.  It is found that under Part 121, Appendix I, 

Section 2, a refusal to submit means that the covered employee 

engaged in conduct specified in 49 CFR, Part 40.191. 

  7.  It is found that under 49 CFR, Part 40.191(e), 

Respondent is considered to have refused to take a drug test, "if 

you" -- and I incorporate by reference the following Paragraphs 1 

and 2, as set forth under Allegation Paragraph 7 of the 

Administrator’s Emergency Order. 

  8.  It is found on Friday, June 1, 2007, Respondent was 

notified by Northeastern that he was selected for a random drug 

test and instructed to proceed to Lab Corp for collection of a 

specimen. 

  9.  It is found that Respondent informed the designated 

employer representative that he could not proceed to Lab Corp 

because he did not have a copy of the federal drug testing custody 

and control form. 
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  10.  It is found that Respondent Pasternack reported to 

the Lab Corp on Tuesday, June 5, 2007, to provide a specimen for a 

random drug test. 

  11.  It is found that on June 5, 2007, on or around 

1:00 p.m., and I am incorporating by reference, Subparagraphs A, 

B, C, D, and E, under Paragraph Allegation 5. 

  12.  It is found by reason of the foregoing, Respondent 

Fred Leroy Pasternack refused to take a drug test as required 

under Part 21, Appendix I, of the Federal Aviation Regulations. 

  13.  It is found that 61.14(b) does specify that a 

refusal by the holder of a certificate issued under Part 61 to 

submit to a drug test required under 14 CFR, Part 21, Appendix I, 

is grounds for revocation of any certificate or rating held under 

Part 61. 

  14.  It is found that by Respondent’s actions described 

above, Respondent has demonstrated that at least, at this present 

time, he appears to lack the qualifications required to hold and 

exercise the privileges of an airman certificate. 

  15.  It is found that, based on the foregoing, the 

Federal Aviation Administrator has determined, pursuant to 49 

U.S.C., 44.709(b), that safety in air commerce, and air 

transportation, and the public interest does require the 

revocation of Respondent’s airline transport pilot’s certificate 

and flight instructor’s certificate number (omitted), and 

Free State Reporting, Inc. 
(410) 974-0947 



 

Free State Reporting, Inc. 
(410) 974-0947 

1 

2 

3 

4 

5 

6 

7 

Respondent’s ground instructor’s certificate number (omitted). 

  16.  This Judge finds that safety in air commerce, and 

air transportation, and the public interest does require the 

affirmation of the second amended Emergency Order of Revocation 

dated May 20, 2008, issued by the Federal Aviation Administrator 

in view of the aforesaid violations as I have set forth earlier in 

this decision. 

ORDER 8 
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  IT IS ORDERED AND ADJUDGED that the Administrator’s 

amended Emergency Order of Revocation, dated May 20, 2008, be and 

the same is hereby affirmed. 

  This order is issued by: 

 

 

       __________________________ 

DATED & EDITED ON    WILLIAM E. FOWLER, JR. 

AUGUST 20, 2008    Chief Administrative Law Judge 
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